GETTING STARTED

A. FRundionsof the Grand Jury

Thefunction of thegrand jury isto investigate possble crimind violaions of thefederd lavsand to retumn
indiccments againg culpable corparations and individud s where thereis probable cause to bdieve thet avidation has occurred.
In parforming thisfunction, "the grand jury isto inquireinto al informetion thet might possbly beer onitsinvestigation until it hes
identified an offense or has stidfied itsdf that nonehas occurred.” Y/ Thegrand jury “isagrand inquest, abody with powers of
investigation and inquistion, the scope of whoseinguiriesisnot to belimited narrowly by questions of propriety or forecagts of
the probableresit of theinvestigation, or by doubtswhether any particular individud will befound properly subject toan
accusation of arime”2/ Thegrand jury isrooted in severd centuries of Anglo-American hisory and "hasthe dud function of
determining if thereis prabable cause to bdieve tha aarime has been committed and of protecting dtizens againg unfounded

crimind prosscutions”3/

1/ United Satesv. R. Enterprises Inc,,_ U.S._, _ (1992).

2/ Blair v. United Sates 250 U.S. 273 (1919); sseds0 United Satesv. Cdandra 414 U.S, 338, 343 (1974).

3/ Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972); ssed 0 United Satesv. SHISEngq, Inc., 463 U.S. 418, 423
(1983); United Satesv. Cdandrg 414 U.S. a 343.
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B. Initid Sgpsin Sating aGrand Jury Investigation

1. Memorequeding authorization

TheDivison'sgrand jury investigaions must be gpproved by the Asssant Attorney Generdl. If aDivigon attorney
bdievesthat acimind vidaion of the antitrust laws has occurred, he should prepare amemorandum requesting authority to
conduct agrand jury investigation ('the autharization mema”). The authorization memo should st forth dl presantly available
rdevant information thet indicatesthat there may have been avidaion of any of thearimind provisonsof theartitrust laws

(Sherman Act Sections|, 2, and 3). 1t should spedify, to the extent possble:

() Thecompanies individuds industry, and commodity involved;

(@ Theedimated amount of commerceinvolved on an annud beds

(3 Thegeogrgphic aeadfected and the didrict wheretheinvestigation isto be conducted,

(4) Thesuspected vidation and asummary of the supporting evidenoeg

(5 Thedgnificanceof the posshble vidation from an economic and antitrust enforcament Sandpoairt;

(6) Theedimaed amount of imetheinvedigation will take and
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(7) Any addtiond rdevart information.

Theauthorization memo should dso discuss how the grand jury will be used to gether additiond evidenceand the
expected parametarsof the investigation. To the extent possble, the memorandum should identify theindividudsand
corporationsthat will be subpoenaed and theindividuas or corporationsthat are potentid defendants. If aprdiminary inquiry
has nat been authorized, the authorization memo should request thet dearance for theinvestigation be obtained from the Federd
Trade Commisson.

Theinformation supparting arequest for grand jury authority may comefromaprior prdiminary inquiry, aClD
investigation or confidentia sources In addition, there are numerous public sourcesfor locating besicinformation toindudein tr
authorization memo. The Divison'slibrary isarich source of information thet should not be overlooked a thesart of agrand
jury investigation. Useful information about mgor corporations can be obtained from the 10-K and annud repartslocated inthe
Antitrudt library.4/ Badcindudry information isavaladlein thelibrary’s bound valumes and peariodicasand from the orHine
Oatabase acoessed through thelibrary. Dun & Braddrest reports dso can be obtained through the Antitrudt library. Other
vauable sources of information, both in preparing the authori zation memo and throughout the ensuing invedtigation, arethe
Divisonsfilesof pegt invedigations corporatefilingswith Sate government offices date and federd regulatory agency filingsan

reports and nationd and locd trede assodation reportsy/
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4/ 10K'sand annud repartsfor other publidy-hdd corporations are availablein the SEC Reference Room.

5 See ATD Manud VI for amoredetaled discusson of avalableinformation sources
Thegaf'sauthorization memoisforwarded to the section or fidd office chief for review. Thechief will writeacover

memorandum thet contains hisviews and recommendation, aligt of attorneyswho will be assgned to theinvedtigation and the
digtrict inwhich the grand jury investigation will be conducted. The chief'smemorandum should dso st forth an esimete of the
time and resourcesto be used and any spedific problemsthet arelikdly to be encountered during the investigation.

Theauthorization memo and the chief's cover memo, dong with the grand jury |eters of authority, aresant tothe
Office of Operationsfor review by the Director of Operaions The recommendation of the Director of Operationsismadeto
the Assgant Attorney Generd through the gopropriate Deputy Asssant Attormey Generd. Thefallowing gppearsonthe

battom of theleft Sde of the Operations recommendation memorandum:

Approved:

Dae:

Disgpproved:
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Dae:

Upon goprova of the recommendation by the Asssant Attorney Genard, the 3t is natified through its section or
fidd officechief.

Requeststo expand the scope of an exiding grand jury investigation dso require the goprova of the Assdant
Attorney Geneard. The same procadure asthat which is usad with new investigations should befallowed. \When personnd
changesare made on the St of anexising grand jury investigation, the section or fidd office chief should natify the Office of

Operations o thet additiond letters of authority may be prepered.

2. Letesof authority

Whenever agrand jury investigation is requested, the St will prepareleters of authority for the Sgnature of the
Assdant Attorney Generd, addressad to eech atorney who will gopear before the grand jury.&/ Upon gpprovd of thegrand
jury, thedgned leters are returned to the gopropriate section o fidd office chief. They should beissued before an Antitrust
Divigon attorney dtendsany grand jury sessons: Unlike United Sates Attorneysand thar assgants, aDivigon attorney must

be spedificdly authorized to conduct grand jury procesdings, he does not have generd authorization.
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Theissuance of lettersof authority iIsgoverned by 28 U.SC. § 515, which provides in part:

(@ TheAttorney Gengd or any other officer of the Department of Jugtice, or any attorney soeddly
gppainted by the Attorney Generd under law, may, when pedifically directed by the Attormey Generd, conduct any
kind of legd procesding, dvil or aimind, induding grand jury proosecings and procesdings before committing

megidrates

6 SeUSAM.911.241.
which United Siates attorneys are authorized by law to conduct, whether or not heisaresdent of thedigrict in

which the prooceeding isbrought.

TheAttorney Generd has ddegated the authority to direct Department of Jutice attorney'sto conduct grand jury
proceedingsto dl Assgant and Deputy Assstant Attormeys Generd. 7/

Lettersof authority may be broadly drafted and nesd not destribe the pedific parties or vidlationsthet are under
investigaion.8 WhileitisDivigon palicy thet dl atormeysreceivealéter of autharity prior to gopearing beforethe grand jury,

falureto recavealdter should nat invaidate asubssquent indicimentd Theletter of authority should befiled withthederk in
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theddrict wherethe grand jury will st, if possble, beforeany offidd action by the Government atormeys afecting therights of

witnessss o possble defendants, such asissuance of sUbpoenes, isteken 10/

7/ Order No. 725-77.

8/ SeeUnited Saesv. Morrison, 531 F.2d 1089 (1< Cir.), cart. denied, 420 U.S 837 (1976); In re Subpoena of
Pergco, 522 F.2d 41 (2d Cir. 1975); United Satesv. Marris, 532 F.2d 436 (5th Cir. 1976); Infdicev. United Saes 528
F.2d 204 (7th Cir. 1975); United Satesv. Wridley, 520 F.2d 362 (8th Cir.), cat. denied, 423 U.S. 987 (1975); United
Saesv. Prueitt, 540 F.2d 995 (Sth Cir.), cart. denied, 429 U.S. 1063 (1976).

9 SeeUnited Stesv. Bdidriern, 779 F.2d 1191, 1209 (7th Cir.) (aletter of authorizationisnot essantid to thevdidity of an
gppaintment under § 515(8)), cart. denied, 475 U.S. 1095 (1985); ssed 0 Inre Seded Case, 829 F.2d 50 (D.C. Cir.
1987), cart. denied, 484 U.S. 1027 (1988).

10/ If itisnecessary to issue Subpoenas prior tofiling theletters of authority, it may bewiseto request the United States
Attorney to issuethe subpoenas
A dateatorney partidpaing in the Divison's Cross-Designation Program should nat attend any grand jury sessonson behdf of
the Divigon before an Oeth of Officeisexecuted and agrand jury letter of authority hasbeenfiled.

Upon the return of anindiciment, experienced defense counsd may check theletters of authority, and falluretofile (or
tofile promptly) may leed to additiona mations and unnecessary work on the pert of the gaff in dedling with the omisson.
However, faluretofileavaid leter prior to gopearing before the grand jury should not invdideate asubssquent indictiment. 11/

Inmany juridictions, letters of autharity are searet; in others they areamatter of public record.
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A sampleletter of authority isattached as Appendix I-1.

3. Arrangingfor thegrandjury

and prdiminary conferences

After the grand jury investigation has been authorized, arangementsfor the investigation should be medewith the
United States Attorney intheditrict in which the grand jury will St and, if gppropriate, the chief judge or the particular judge wihc
will bein chargeof thegrandjury. Itisaso advisdhleto meat with the derk of the didtrict court and thelocd United Stetes

Madd. If praticable, and the proceduresin the disrict are

11/ SeeBdtv. United Sates, 73 F.2d 883, 839 (5th Cir. 1934); May v. United Sates, 236 F. 495, 500 (8th Cir. 1916).
unknown, such arangements should be madein person. If impradticable or if thejury isto Stinadidrict wherethe 3t has

dready established apersond rdationship with the United Sates Attorney and isacquainted with the local procedures,
arangements may be made by |etter or tdephone. If thematter isbaing hendled by a\Washington g&f, the chief of thefidd
officein whosejurisdiction the grand jury will st should be conaulted. Freguently, the chief will have hed grand jury experienceir

thedidrict inwhich thegrand jury will St and can be quite hdpful in procedurd mattersand asliason with the court and other
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officds

Continued liason should be maintained with the United Sates Attorney throughout the entire investigation and, insofa
asnecessary, withthedeak and mardd. A conferencewith theseindividuals should be hdd prior to the empanding of anew
grand jury, or when theinvestigation isto be conducted by agrand jury previoudy empanded, prior to thefird sssson. Among

the procedurd mattersto be discussad and with which the S&ff should becomefamiliar are

. Flingof lettersof authority and secrecy theredf;
2. Chdlenging and exausng grand jurors
3. Exasngwitnesss
4. Subpoenss
@ Wheaerdumnade
(b Wheher thesavice copy issigned and sedled;
(© Wheerdumnof srviceisto bemede and
(d Seorey;
5. Noteteking by grandjurors

6. Arrangementsfor court reporting;
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7. Obtaning animpounding order;

8  Handing of Witness Catificates of Attendance and Paymert:;
9. Immunity goplictionsand orders

10.  Appaintment of sscretary and kegping of attendance record; and

11. Exaudangthegrandjury temporaily and recdling it for eddiiond sessons

Thenumber of hours per day the grand jury should st and thelength of time normélly taken for lunch should dso be
asoertaned. Although, within limitations thisisthe prerogative of the grand jury, the Saff can tactfully suggest the gppropriate
hoursand, normly, they will befdllowed by thegrandjury. Insomedidtricts thehourswill befixed by the court initschargeto
thegrandjury.

A conferencewith the judge having supervison over the grand jury ordinarily should be sought prior tothe
empanding of anew grand jury, or, if theinvedigation isto be conducted by agrand jury dreedy empanded, prior to theinitid
ses5on. At thisconference, the s should be prepared to explore any anticipeted oecid problemsand to explain thegenerd
nature of theinvedtigation. Care should be taken that the court undersands the anticipated duration of the grand jury and the
antidpated frequency of ssssons Thisis necessary 0 thet the court will not be faced with unexpected complaints of undue

herdship or inconvenience by jurorsin the case of agrand jury dreedy empanded, or inthe case of agrandjury tobe
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empanded, o that the court can advise the pand and excuse such parsonsas may be gopropriate. Inthelatter indance, if the
jurorsdo not know in advance the period they areto sarve, they may ether nat show up or show up angry. Inthecaseof a
grandjury dready empanded, the problem of inconvenience or hardship can only be dedlt with astactfully aspossble by the
gaf and, if necessary, jurorsexcussd and additiond jurorsempanded.

If not covered in the conference with the United States Attorney, the court's desires should be ascartained asto the

procedureto befalowedin:

. BExasnggradjuros
2. Noteteking by grandjurors
3. Redlingthegrandjury fromtimeto timefor additiond sessons and

4. Obtainingimmunity orders

The procedureto befallowed in chdlenging grand jurars should <o be discussed if such chdlenges are contemplated.

Fndly, it may be possbleto obtain an gopropriate impounding order & this conference 12/

4, Typesof grandjuries
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12/ Animpounding order should only be obtained after agrand jury has been empanded; atherwise, thereisno
procesdding before the court in which such an order can be entered. However, animpounding order can be obtained by
virtue of thejurisdiction of an dreedy empanded grand jury and the order by itsterms can authorize trandfer of the
documentsto afuture grandjury. SeeFed. R. Crim. P. 6(e)(3)(c)(iii) and Ch. IV §E. 1, infra

Ordinaily, Dividon investigations are conducted by aregular grand jury. Regular grand juries may be empanded for
upto 18 months. The court may extend thisperiod by 9x monthsor lessif it determinesthet such anextensonisinthe public
interes. 13/ An antitrust metter may be presented to agrand jury that isdreedy empanded or onethat ispedficaly empanded
for theantitrugt invegtigation.

Thededson asto whether the mtter will be presented to agrand jury dready empanded or oneto beempanded is

medein conjunction with the U.S. Attorney and depends upon anumber of factors, induding thefallowing:

1 Thepradiceintheddrict;

2. Thenumber of sessonsand length of timerequired by the Antitrust Divison; and

3. Theworkload and theterm of the grand jury dreedy empanded.

For example in somedidricts agrand jury will beempanded for thefull 18 monthsand the United Sates Attormey
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only usssit infrequently. If thetimeremaning intheterm of thegrand jury issuffident for presentaion of the antitrust metter, thi
grand jury may beused. Onthe ather hand, the practicein the ditrict may beto empand agrand jury soldy for antitrust

investigationsand for thefull 18 months14/ In other

13/ Fed. R Crim. P. (6)(0).
14/ Thisisthe preferred procedureif gopropriate arangements can be mede because patentid conflictswith the United
SaesAttorney'suse of the grand jury are avoided.
digricts agrand jury will be empanded for only ashort period of time, (perhapstwo or three months), and it will be necessary to
present the antitrust matter to successve grand juries. Numerous other variationsexig, but these are examples of the choices
that may befaoed.

Insomedistricts the particular grand jury thet will conduct the investigation will be determined by the United Sates
Attorney without court gpprovad. Inather didricts, gpprova of the court isrequired. Indill other jurisdictions adecsonwill be
mede by the court with the advice and assstance of the United Sates Attorney and/or the Antitrust Divison atorneys. Inthe
absence of exceptiond draumdances itisthe palicy of the Divison to follow the proceduresin the didrict in which the grand jur
will st. Itisextremdy important thet the $&ff becomesthoroughly familiar with thelocal procedures. These should be discussed

with the United States Attormey and, insofar as necessary, the derk of the digtrict court and the United SiatesMargdl.
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Divison attorneys should be awvare of the diginction between regular grand juriesthet are empanded edificdly for
antitrugt invedigations and spedd grand juriesthat are empanded under the authority of 18U.SC. 8§ 333115 Theformer are
often refared to as"gpedd grand juries'; however, thisisasometimes confusng misnomer.

Soadd grand juriesarelimited to mgor metropalitan aress and aress where the Attormey Generd, Deputy

Attorney Gengrd or desgnated Assdant

15 SeeU.SAM.9-11.300, & 50
Attorney Genard catifiesthat agpedd grand jury isnecessary because of aimind adtivity inthedidrict. Spedid grand juriesare

designed primanily to meet the oedd nesds of organized aime and public corruption investigations: Spedd grand juriesare

virtudly never ussd by the Divison.

5. Public comment and contacts with outside counsd

Asagenerd rule, no public comments on the exigence or nature of the grand jury invedigation aremede. Inrare
ingances, some comment may be necessary. 1n uch casss it should come from the Department's Director of Public Affars

and dl inquiries concerning agrand jury investigation should be directed to his office with no comment by the gt
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All subgtantive contacts with outsde counsd throughout theinvestigation should berecorded. A good practiceisto
meke notesin agtenographic notebook of al contacts with counsd, witnesses or third parties induding the datesand, if
gopropriate, the substance of the conversation. Thisnatebook should be presarved and amemorandum to fileswritten,
destribing Al sgnificant contacts: 1n addition, any agreements or oedd arrangementsthet are mede with outsde counsd, such

as ubpoenamodifications, should be memoaridized in exchanges of written correpondence.

C. Empadingthe Grand Jury

1. Empandingprovison

Didrict courtsare authorized to empand grand juriesunder Fed. R. Crim. P. 6(g), which provides

The court dhdl order one or moregrand juriesto be summoned at such timeasthe public interest requires . . .

Thisprovigon empowersthe court to empand oneor more grand juriesin addition to those other grand juriesthat

dready may bestting. Theempanding should bein open court unlessextremdy unusud drcumgtancesreguire exdusion of the
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public.16/

2. Grandjury qudifications

and Hedtion of grand jury

Theregquirementsfor grand juror selection are contained in the Jury Sdection and Savice Adt, 28U.SC. 881861,
s ("JSSA"). Grandjurorsmugt be"sdected a random from afar cross section of the community inthe Didrict or Divison

wherein the court convenes™17/ The JSSA doesnat reguirethat the resulting grand jury beadatisica mirror of the community

16/ Seelnrelmpanding of Grand Jury, 4 F.R.D. 382 (SD.N.Y. 1945).

17/ 28U.SC. 81861
but only thet the grand jurars are sdected from a source thet is reasonably representative of the community. 18/

Eachjudidd digrict hasawritten plan for random juror selection thet has been reviewed and gpproved by the chief
judgeand thejudidd counsd for thedrcuit19/ Among other things eech digrict'splan (1) edablishesajury commissonor
authorizesthe derk of the court to managethe jury selection process, (2) spedifiesthe sourcesfor the names of progpective

jurorsand identifiesthose groups of personsor oocupetiondl dassesthat are exempt from sarvice or whose members may be
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automatically excused upon request20/ and (3) describesthe proceduresto be fallowed in randomly sdlecting jurarsfrom
among the qudified candidates
Acdud jurar qudifications such as United Sates dtizenship, age, English language profidency, absance of physicd or menta

infirmity, and lack of convictionfor afdony aredetaled in 28 U.SC. §1865. The JSSA

18/ SeeUnited Stesv. DiTommeaso, 405 F.2d 385 (4th Cir. 1968), cart. denied, 394 U.S. 934 (1969); United Saesv.
Marcdlo, 423 F.2d 993 (5th Cir.), cart. denied, 398 U.S. 959 (1970); United Statesv. Potter, 552 F.2d 901 (9th Cir.
1977); United Satesv. Tedt, 550 F.2d 577 (10th Cir. 1976).

19 28U.SC. §1863.

20/ TheJSSA mandaestheuse of voter regidration ligsor ligsof actud vatersasthe primary source of juror names. To
the extent necessary, theseligs may be augmented by supplementa sources. Seegengrdly United Siatesv. Y oung, 822
F.2d 1234 (2d Cir. 1987); United Satesv. Brummitt, 665 F.2d 521 (5th Cir. Unit B Dec. 1981), cart. denied, 456 U.S.
977 (1982); United Statesv. Brady, 579 F.2d 1121 (9th Cir. 1978), cert. denied, 439 U.S. 1074 (1979).

gpedificaly prohibitsany exduson based on race, cdlar, rdigion, gender, nationd origin, or economic datus. 21/

Under theusud procedure, thederk sendsout "juror qudification forms' under 8 1864. Basad on the responses
recalved, adedgon ismede asto whether the progpectivejurars are qudified or automaticaly excusad. Thenamesof qudified
jurarsarethen placed in ameadter jury whed from which namesare dravn randomly when agrand jury isto beempanded.

The progpectivejurorsare then summoned for jury duty.22/ Typicaly, thejurorsfrom which the grand jury will be Hected

November 1991 (1< Edition) [-17



have been summoned and are present when the 3t entersthe court for empanding. Possible defectsin the summoning
process should be discussed with the United Stiates Attorney. [f improperly summoned, chdlengesto thearay may bemede
asdisousssd beow.

When the progpective jurors have been assembled, the judge or the derk will explain the demands of grand jury
saviceand will inquire of the progpective grand jurorswhether thereis any resson why sarvice on the grand jury would presant
an undue hardship, eq., longtemiiliness hearing impairment, acute busnessproblems etc. The ariteriafor exausnga
progpectivejuror varies from judgeto judge, but generdly isextremdy grict. The power of the court to excuse progpective

grandjurorsisset forthin 28 U.S.C. § 1866(0):

21/ 28U.SC. §1862; ssegenardly United Satesv. Greane, 489 F.2d 1145 (D.C. Cir. 1973), cat. denied, 419 U.S.
977 (1974); United Satesv. Zirpao, 450 F.2d 424 (3d Cir. 1971); United Satesv. Maskeny, 609 F.2d 183 (5th Cir.),
cert. denied, 447 U.S. 921 (1980); United Satesv. Gometz, 730 F.2d 475 (7th Cir.), cart. denied, 469 U.S. 845 (1984);
United Satesv. Brady, 579 F.2d supra

22/ Thenumber to be summoned variesfrom digrict to digrict.
... ay person summoned for jury sarvicemay be (1) exausad by the Court, upon ashowing of undue hardship or

extrameinconvenience, for such period asthe Court deems necessary, a the condusion of which such person shdl

be summoned again for jury savice 23/
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Fallowing this procedure, the 23-person grand jury is picked from the remaining prospectivejurors

3. Obettionsto grand jury

a Fomoaf ogection

1) Chdlengesunde Rule6(b)(1). Govaernmant atorneysmay chdlenge the qudifications of

individua grand jurorsunder Fed. R. Crim. P. (6)(b)(L), which provides

Thedtorney for the government or adefendant who has been held to answer inthe district court may
chdlengethe aray of jurorson the ground thet the grand jury was nat selected, drawn or summoned in
accordancewith law, and may chdlenge anindividud juror on theground thet thejuror isnot leglly qudified.

Chdlenges shdl be mede before the adminigration of the oath to thejurorsand shdl betried by the court.

23/ See Uniited Statesv. Anderson, 509 F.2d 312 (D.C. Cir. 1974), cart. denied, 420 U.S. 991 (1975).
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According to the spedific wording of the Rule, the chdlenge shdl be mede beforethejurarsare given thar oath. If a
Divison atormey bdievesthat ajuror should be excused ater the adminigration of the oath, he should procesd under Fed. R.
Crim. P.6(g) or 28U.SC. §1866(0)(2), (5).

Theoreticdly, progoective antitrust defendants may chdlengethe array of grand jurorsor asinglegrand juror under
Rule6(b)(1). However, anceartitrust defendants are virtudly never "held to answer,” thisprovison heslittle goplication to

antitrust grand juries. Further, progpective antitrust defendants are nat entitled to natification of grand jury sdection.24/

2)  Moiiontodismissunder Rue6(b)(2). Fed. R Crim. P. 6(b)(2) provides in pertinent part, thet:

A mation to digmisstheindictment may be basad on djectionsto thearay or ontheladk of legd qudification of an
individud juror, if nat previoudy determined upon chdlenge. . . . Anindicment shall nat be dismisssd on the ground
thet oneor moremembears of the grand jury werenat legdly qudified if it gopearsfrom the record kept pursuiant to
subdivigon () of thisrulethat 12 or morejurars ater dedudting the number not legdlly qudified, concurred infinding

theindicment.
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24/ SeeUnited Satesv. Barone, 311 F. Supp. 496 (W.D. Pa 1970); United Satesv. Kenner, 36 F.RD. 391
(SD.N.Y. 1965).

ThisRuleincorporatesthe JSSA's provisonsfor moving to disnissan indiciment based on afailure to comply with
proper jury sdection procedures. Only "subdantid falluresto comply™ with the provisons of the JSSA condtitute avidlation of
the Act; technicd vidationsareinaufficent to support amationtodigmiss 25/ A subdantid falureisonetha contravenesonec
thetwo badc prindplesof the Act: (1) random sdection of jurars, and (2) determination of juror disqudlification, excuses
exemptions, and exdusonson the bess of ojedtive aiteria"26/ Themation to dismiss mudt reduce the number of qudified
votesfor indictment to fewer then 12 to be successful.27/ A defendant mudt oject to the array by pre-trid mation to dismissthe

indictment and fallure to do o conditutesawaiver.28/ Only defendants have danding under Rule 6(b)(2); grand jury

25 28U.SC. §1867; see United Satesv. Savides 787 F.2d 751, 754 (1 Cir. 1986); United Statesv. LaChance, 783
F.2d 856, 870 (2d Cir.), cart. denied, 479 U.S. 883 (1986); United Satesv. Carmiched, 685 F.2d 903, 911-12 (4th Cir.
1982), cart. denied, 459 U.S. 1202 (1983); United Satesv. Schmidt, 711 F.2d 595, 600 (5th Cir. 1983), cart. denied,
464 U.S 1041 (1984); United Statesv. Nelson, 718 F.2d 315, 319 (Sth Cir. 1983); United Satesv. Gregary, 730 F.2d
692, 699 (11th Cir.), cart. denied, 469 U.S. 1208 (1984).

26/ United Satesv. Savides 787 F.2d & 754; ssed <0 United Satesv. Maskeny, 609 F.2d 183 (5th Cir.), cart. denied,
447 U.S. 921 (1980); United Satesv. Raoss, 468 F.2d 1213 (9th Cir. 1972), cart. denied, 410 U.S. 989 (1973).

21/ SeeUnited Satesv. Johnstion, 685 F.2d 934, 938 (5th Cir. 1982), cart. denied, 460 U.S. 1053 (1983); United Stetes
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v. Okiyama, 521 F.2d 601, 604 n.2 (th Cir. 1975).
28/ SeeDavisv. United Sates 411 U.S. 233 (1973); United Satesv. Greene, 489 F.2d 1145 (D.C. Cir. 1973), cert.
denied, 419 U.S. 977 (1974); Porcaro v. United Sates, 784 F.2d 38, 43 (1< Cir.), cart. denied, 479 U.S. 916 (1986);
United Statesv. Zirpalo, 450 F.2d 424, 432 (3d Cir. 1971);
Footnote Continued
witnesses are not entitled to complain aout the compostion of the grand jury.29/ A defendant may ingpect written
guesionnares and other documentsrdevant to grand jury sHection to preparethemationto dismiss 30/ Thedidrict court isnot

reguired to hald ahearing on achdlengeto the compogtion of thegrand jury. 31/

b.  Groundsfor ojection

1) Obettionstoindividud jurors The & or adefendant may object to agpeafic grand juror

becausethejuror isnat legdly qudified to St onthejury. The JISSA setsaut thelegd qudificationsfor grandjurors32/ In

genad, dl parsonsare qudified to serve onagrand jury unless

28/ Continued
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Throgmartin v. United States, 424 F.2d 630, 631 (5th Cir. 1970); United Satesv. Tarowski, 583 F.2d 903, 904 n.1 (6th
Cir. 1978), cart. denied, 440 U.S. 918 (1979); Louiev. United Sates, 426 F.2d 1398, 1402 (9th Cir.), cert. denied, 400
U.S 918 (1970); Tak v. United Sates, 509 F.2d 862, 863 (10th Cir. 1974), cat. denied, 421 U.S. 932 (1975).

29 SeeUnited Satesv. Ftch, 472 F.2d 548, 549 (9th Cir.), cart. denied, 412 U.S, 954 (1973).

30 SeeTedt v. United Sates 420 U.S. 28, 30 (1975); Mabley v. United Sates 379 F.2d 768, 773 (5th Cir. 1967);
United Saesv. Armdrong, 621 F.2d 951, 955 (9th Cir. 1980); United Statesv. Smadone, 485 F.2d 1333 (10th Cir.
1973), cart. denied, 416 U.S. 936 (1974).

31/ Urited Sttesv. Miller, 771 F.2d 1219 (Sth Cir. 1985).

32/ 28U.SC. §1865.
(1) they arenat dtizensof the United Sates

(2 they areunder 18 yearsald,

(3 they havenat resded withinthejudidd didrict for aperiod of &t leest oneyes,

(4) they areunddleto read, write and understand the English language auffidently to sstifactorily fill out thejuror
qudification form;

(5 they areuncbleto goesk the English language:

(6) they haveamentd or physicd infirmity that would prevent them from rendering stisfactory juror savice or

(7) they haveadharge pending againg them or have been convicted of afdony.
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Occasondly, the st may wish to exdude a progpectivejuror with apotentid conflict of interest or aparticular biasin
regard to the matter to beinvestigated. For example, aprogpectivejuror may be employed by the company under invedigation,
may beadirect and subdtantid victim or may beintimatdy invalved in theindugry under investigation. Thosegrand jurorswho
cannot judge the metter fairly should beexcusad. The court isauthorized to exdude aprogpective grand juror on the besis of

biasor conflict of interest under 28 U.S.C. § 1866(C)(2), (5), which provide, in pertinent part, thet:

any person summoned for grand jury sarvicemay be. . . (2) exduded by the Court on the ground that such person
may be undbleto render impartid jury sarvice or that hissarvice asajuror would belikdly to disrupt the prooessdings
or ... (5 exduded upon determination by the Court thet hissarvice asajuror would belikdy to thresten the

secrecy of the prooceedings or atherwise adversdy dfect theintegrity of thejury ddiberations . .

Even prior to the enactment of 28 U.S.C. § 1866, severd courts uphdd theright of the empanding judgeto question
progpectivejurors and to exdude them on conflict of interest grounds 33/

Thepresence of anindigible grand jurar will nat normdlly invdidate anindicment. A vdid indicciment mugt havethe
votesof a leegt 12 qudified grandjurars: Therefore, the number of indigible grand jurars mugt be auffidient to reducethe

number of qudified votesto fewer then 12 to invdidate anindictiment. 34/
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2) Opedionstothegrand jury aray. Thegrand jury aray may beogjected toif it isnot
representative of the community. The JSSA requirestha grand jurors berandomly sdected from afair cross-section of the
community. Jury pands must be sdected from asource ressonably representative of the community; however, thisdoesnot

requirethat the grand jury bea"datigicdl mirror” of the community, reflecting the proportionate

33/ See eq., United Satesv. Hoffa, 349 F.2d 20, 32-33 (6th Cir. 1965), &f'd on other grounds 385 U.S. 293 (1966).

34/ SeeUnited Satesv. Johngon, 685 F.2d a 938; United Satesv. Okiyama, 521 F.2d a 604 n.3.
drength of every identifigble group within thet population.35 Generdly, the ISSA'srequirements are sdisfied unlessthe grand

jury'sfalureto reflect the compogtion of the community isaresult of non-random sdection, actud discriminationinthe sdection
process, or falureto sdect from afar cross-section of the community. 36/ The mere opportunity for non-random jury
sdection or thefact thet the pand ultimatdy sdected is somehow unrepresantaive of the community isnot aviolaion.

The Supreme Court, in Durenv. Misouri, 439 U.S. 357 (1979), defined the requirementsfor aprimafade violation

of thefair cross-section requirements of the JISSA. Frrg, the defendant must provethat the rdevant community containsa
diginct group. Sscond, the defendant mugt prove thet the venire from which thejury was chosen did not contain afar
representation of thediginct group. FAndly, the defendant must prove thet the under-representation of the distinct group was due

to sysematic exduson of the group in thejury sdection process 37/ To rebut adefendant's prima
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35 SeeUnited Satesv. D'Alara 585 F.2d 16 (1« Cir. 1978); United Statesv. Fernandez, 480 F.2d 726 (2d Cir. 1973);
United Statesv. DiTommeaso, 405 F.2d 385, 389 (4th Cir. 1968), cat. denied, 394 U.S. 934 (1969); Smmonsv. United
States, 406 F.2d 456, 461 (5th Cir.), cert. denied, 395 U.S. 982 (1969); United Satesv. Miller, 771 F.2d a 1228; United
Saesv. Tet, 550 F.2d 577 (10th Cir. 1976).

36/ Seegenagdly United Siatesv. Savides, 787 F.2d a 754; United Satesv. Bransoome, 682 F.2d 484, 485 (4th Cir.
1982) (per curium); United Statesv. Perdvd, 756 F.2d 600, 615 (7th Cir. 1985).

37/ Seeds United Statesv. Hafen, 726 F.2d 21 (1 Cir.), cart. denied, 466 U.S. 962 (1984); Government of the Virgin
Idandsv. Navaro, 513 F.2d 11, 19 (3d Cir.), cat. denied, 422 U.S. 1045 (1975); United Satesv. Maskeny, 609 F.2d a
192; United Saesv. Hoffa, 349 F.2d a 30; United Satesv. Miller, 771 F.2d supra

fade case, the Government mugt show thet the systematic exduson was designed to advance asgnificant dateinteres thet is

compdiblewith thefar cross-saction'srequirements. 38/
Occagondly, adefendant may ssk to have an indicment dismissed because the grand jury asawhole was biased,
for example wherethe grand jury hesdreedy returned indicimentsin the sameindudtry. Such chdlenges have been condgently

rgected by the courts 39

Cc.  Burdenof proof
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Grand jury procesdings induding the grand jury sdlection process are subject to astrong presumyption of regularity
and theburden of proving anirregulaity ison the parson dleging it4d/ Ingenerd, only subdantid falluresto comply withthe

JSSA areaviddion; meretechnicd vidaionsareinaufficient to support achdlengeto grand jury action 41/

38/ 439U.S a 367-68; ssed 0 Rossv. Kemp, 785 F.2d 1467, 1479 (11th Cir. 1986).

39/ SeeEdesv. Urited Siates, 335 F.2d 609 (5th Cir. 1964), oart. denied, 379 U.S. 964 (1965).

40/ See Govemnmatt of the Virgin Idandsv. Navaro, 513 F.2d & 19; Mobley v. United Sates 379 F.2d & 771; United
Satesv. Battigg, 646 F.2d 237 (6th Cir.), cart. denied, 454 U.S. 1046 (1981); United Satesv. Turcotte, 558 F.2d 893
(8th Cir. 1977); United Sitesv. Potter, 552 F.2d 901 (9th Cir. 1977).

41/ 28U.SC. § 1876(a); seefootnote 25, supra
d Rdid

If adefendant sucoessfully atacksthe compogtion of the grand jury prior to conviction, therdief isdismissd of the

indiccment. However, addfendant'sconviction at trid may render harmlessany arror inthe grand jury proceedings42/ If an

indictiment isdismissad because of animproperly condtituted grand jury, the matter may be resubmitted to anew, properly
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condituted grand jury, assuming thereare no datute of limitationsproblems

e Wave

A chdlengeto the compasition of thegrand jury iswaved if it isnat rased inatimdy manner 43 Gengrdly, a
chdlengeto thearay of grand jurorsor asngle grand juror on the groundsthet they werelegdly unqudified or sHected
improperly must be made by the moving party prior to theadminigration of the oathto thejurors. When defendentsare not
"hddtoanswe™ prior to empanding, asisthe casewith virtudly dl antitrust metters, ojectionsto the grand jury's compogtion

mugt befiled beforetrie

42/ See Urited Sttesv. Mechanik, 475 U.S. 66 (1986).

43/ SeeDavisv. United Sates 411 U.S. 233 (1973); Porcaro v. United States, 784 F.2d a 43; United Statesv. Y oung,
822 F.2d 1234 (2d Cir. 1987); United Saesv. Zirpdo, 450 F.2d & 432; Throgmartin v. United States 424 F.2d & 631,
United Satesv. Tarnowski, 583 F.2d a 904 n.1; United Satesv. Hoffa, 367 F.2d 698, 709-10 (7th Cir. 1966), vacated
on other grounds, 387 U.S 231 (1967); Louiev. United Sates 426 F.2d a 1402; Tdk v. United States, 509 F.2d at 863,
United Statesv. Green, 742 F.2d 609 (11th Cir. 1984).

commences, or within seven days dter the defendant discoversor, by due diligence, could have discovered groundsfor the

chdlenge whichever iseatlier44/ In somejuridictions, awaver may be overcome by ashowing of actud prudice
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4. VarDire

If the & bdievesthat it may want to exdude progpective jurorswho may have potentid conflicts of interest or
paticular biasssin regard to the matter to be invedigated, they may wish to question the progpective jurorsto asoartan if any
conflictsexis. Such questioning should be discussad with the court prior to the empanding, to work out the gppropriate
procedure and to remind the judge of hisauthority under 28 U.SC. 8§ 1866(c)(2), (5), to exdude progpectivejurors

Insomedidricts the 2aff can discover potentid conflicts of interest by examining the ummary of the responsesto the
"juror qudificationsforms” However, in ather jurisdictions wherethe summaries are unavailadle or do nat contain the desired

information, the only practica way to discover apotentid conflict of interest isfor thejudgeto conduct avair dire

44/ 28U.SC. §1867(3), (¢); sse Davisv. United Sates 411 U.S. 233 (1973); United Statesv. Greene, 489 F.2d 1145
(D.C. Cir. 1973), cat. denied, 419 U.S. 977 (1974); Porcaro v. United States, 748 F.2d at 43; United Satesv. Studley,
783 F.2d 934 (9th Cir. 1986).
Thecourtshave generdly uphdd theright of the empanding judgeto question progpectivejurarsand to exdudethem
on conflict of interest grounds 45/ The questioning of grand jurorsprior to or a thetime of empanding has generdly fallowed

one of thefallowing procedures, depending on the court's preferences
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() Thejudge hasafull grand jury dravn and sivorn, but does nat dismisstheremaining pand. The sdected
jurorsare sorn So that when the mtter under invedtigation isexplained to them (out of the hearing of therest of the
pend), they are under the sacrecy oath. After the sivearing-in, the St explainsthe neture of theinvestigation and
asksthejurorswho bdievethat they may haveaconflict of interest to 0 advisethejudge. Thejurarsareassambled
in open court where the court asks thosewho fdt they had aconflict of interest to sep forward and explain. If the
court agress they are exausad and replacements are cdled from the remaining pand and the processisrepeated.

(2 Thejudge, in open court, questions certain progpectivejurors sdected by the derk asto each ones

employment and that of hisdoses rdatives. The quedioning isbasad on thejuror'sansiversto

45 SeeUnited Stesv. Hoffa, 349 F.2d 20, 32-33 (6th Cir. 1965), &f'd on ather grounds, 385 U.S. 293 (1966); United
Saesv. Gibson, 480 F. Supp. 339 (SD. Ohio 1979).
the"jurar qudificaionform.” Depending on the ansvers thejudge dlowsthe juror to becomeamember of the

grand jury or ordershimto Sep asde

Somejuridicions hande the matter moreinformaly. For example, in somejurisdictions; thejudge hes, (8) inopen

court but a Sde-bar and out of the hearing of the remainder of the progpectivejurars, or (b) in hischambers questioned the

November 1991 (1< Edition) [-30



progpectivejuror and, depending upon theansvers, excusad or dlowed thejuror to srve.

TheDivigon hasno preference on legd grounds between the procedures described aoove. Method (1) conforms
to Rule 6(g) and Method (2) conformsto 28 U.SC. § 1866. The sacond method, however, reguiresmuch moretime, snce
each pragpective juror must be examined individudly. Theinformd procedures have the advantage of Smplicity but may
jeopardize the sacrecy of the prooceedings Sncethe progpectivejuror isnot under oth.

If theinvestigetion isto be conducted by agrand jury dreedy empanded, potentia conflictsof interest should dso be

asoartained and acted upon.

5. Alterndegrand jurors

Prior to theempanding of anew grand jury, the 2aff should consder requedting the court to empand four dternate
grandjurors. Over an 18-month term, thereisan inevitable dtrition of grand jurorsand the avallaility of dternates (who need
only be cdled up by thederk) to replacethose parmanently excused, will savethe laborious process of requesting and having
the court, & alater date, empand additiond grand jurors (under Fed. R. Crim. P. 6(g)). Thepractice of empanding dternae
grand jurarsis gpedificaly authorized by Fed. R. Crim. P. 6(@)(2).

Alternate grand jurors are empanded and svormwith theregular grand jurors: The dtemates are advised that, as
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dtemaes thedek will cdl themif nesded. They are then exausad befarethe grand jury beginsto transact business Until they
are cdled upon to replace excused grand jurors, they do nat participetein any of thegrand jury sessons If andternategrand

juror ultimatdy replaces an origind grand juror, the dternate should review dl pre-existing grand jury transripts.

After themembersof the grand jury have been sdected, thejudgewill ordinaily adminiger the ceth tothejury asa
whadle, gopoint the forgperson and deputy foreperson, adminider the cath to them, and, therediter, charge or indruct the grand
jury. Thisisdonein open court.

Thechargeisusudly in generd teemsand concamnsitsdf largdy with themechanics of grand jury sarvice: For
example, thejudgewill undoubtedly indude areferenceto the burden of proof, dating thet the grand jury nesd not find acrime
has been committed beyond areasonable doulot but merdy thet thereis prabable cause to bdieve avidaion of thelaw has
occurred. Hewill ordinarily giveingructionsthat, after conduding thet aviolaion may exig, itistheduty of thegrandjury to
indict, without feer or bias and despiteany individud blief thet the gatuteinvalved should not bethelaw. Hewill paint out thel
the forepersonwill presde over thejurarsand adminigter cathsto witnesses and that the United States Attorney or other

Department of Jusice atomeyswill be present to as3st thejurorsin the conduct of thar investigetion, in bringing evidence before
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them, andin advisng them asto thelaw. Hewill generdly advisethejurars asto the necessity of aquorum baing presat a dl
timesand the number of jurors necessary to return anindiciment. Hewill probably discuss posshle conflicts of interest if nat
previoudy covered. Hemay comment ontherule of secrecy. He ordinaily will not discuss metters of subbgtantivelaw.
Theddf should bethoroughly conversant with the court'singructions. Frequently, it will beadvissbleto refer tothe
indructionsduring thegrand jury procesdings For example, if grand jurors express views opposing antitrust enforcement, one
excdlent solutionisareading of the court'sindruction asto the duty to indict, notwithstanding persond opinions If anexising
grand jury isussd and conflicts of interest were nat resolved prior to empanding, such conflicts may be discovered and resolved

with lessarasveness by utilizing the court'sindructions

Inmogt jurisdictions, thejurarswill be given acopy of The Handbook For Federd Grand Jurors apamphlet
prepared by the Committee on the Operation of the Jury System in compliance with the directions of the Judidd Conference of
theUnited Sates. This pamphlet setsfarth generd prindpleswhich should befallowed by thejurors during thar proceedings
Toalageextert, it coversthe same matersthat are normaly covered in thejudges charge

After thejudge has charged the grand jury, thejury will normdlly retireto theroominwhich it will St and beginits

investigation.

D. Compogtion and Sructure of the Grand Jury
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1.  Generd compodtion

A regular grand jury conggtsof & leest 16 but not morethan 23 membears It may beempanded initidly for upto 18
months Thisperiod may be extended by the court for an additiond 9x months Thetime period agrand jury Stsiscomputed

from the date of empandment. Each grand jury has aforgperson, adeputy forgperson and often asecrdary.

2. Dutiesof thegrand jury foreperson

Fed. R. Crim. P. 6(c) provides

FOREPERSON AND DEPUTY FOREPERSON. The court shdl gppoint oneof thejurorsto beforeperson
and another to be deputty foreperson. Theforgperson shdll have power to adminigter oaths and dfirmationsand
ghdl 9gndl indiccments Theforgperson or another juror designated by the forgperson shall kegp record of the
number of jurors concurring in thefinding of every indiciment and shdll file the record with the derk of the court, but
therecord shdl nat be mede public except on order of the court. During the absence of the foreperson, the deputy
foreperson sdl act asforeperson.

The court-gppainted forgperson isthe court's adminisrator of the grand jury sessons, suparvisng the recording
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adtivitiesof itssecrday (if assoretary isgppointed and parforms such adtivities), assuring thet thereisalawful number of jurors
presant a each ses30on, and acting asliason on behdf of the grand jurors with the Supervising judge when problems or quesions
ariserequiring consultation with the court. Oneof theforgperson'smost important functionsisadminigering the oath to
witnesses Theforepersonisdso the ookesman for the grand jury, presenting indicimentsto the court in open ssssonand
causng aseret record to be kept of the number of jurors concurring in thefindings of every indiciment.

Fallowing the gaff examination of awitness grand jurors should bedlowed to question thewitness. Thegrand jury
foregperson may dso upervise this questioning (recognizing the questions of the grand jurarsin an orderly faghion), dthough this
frequently done by the saff. Rapport with thejury isincressed if such suparvisonisleft to theforeperson.

If the foreperson is absant, the deputy forgperson, who isaso gopainted by the court, assumes dl of theduties of the
foreperson. If both are absant, the court must gppoint another foreperson for such timeasisnecessary. It isessentid to have
omeone authorized to adminiser cathsto witnesses

Although nat required by Satute or caselaw, itisawise precaution to request the forgperson, or in hisabsence, the
deputy foreperson, a the beginning of each sesson and dter each rest period, to examinethe personsin theroom and date on
the record, in substance, that only authorized jurors, the Government atorney's (providing names) and the reporter (providing
name) are presant inthe grand jury room. If the number of jurors presant isnat recorded by the secrdary, the foreperson

should gatethe number for therecord.
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3. Dutiesof thegrand jury secretary

Although thereis no edific legiddion that cregtesthe pogtion, it iscustomary in many didridsfor assoretary of the
grand jury to be gopointed. Fed. R. Crim. P. 6(c) authorizes the forgperson to desgnate ajuror to perform spedific secrdarid
dutieson hisbehdf. Normally, thejurors sdect amember to att as secrdary to kegp arecord of thejurors atendance, the
meétters presanted, thewitnesses cdled, and the number of vates cast on eech indiciment 46/ Thisprocedureisusudly followed
with the concurrence of theforeperson. The st should be prepared to work out mechanicd detallswith the grand jury & the
fird session.

Usudly, the grand jury secrdtary recaives aroder of the grand jurorsfrom thedek. The secrdary tekes atendance
twiceaday (at the beginning of the morming sesson and after lunch). A true count of the memberspresant isgenerdly teken by
the secretary at each bregk and thenoonrecess: The secrdary's atendance records are given to the derk of the court to verify

thederk'srecords

46/ 8 MooresFederd Practice, 16.022] a 6-11 (2d ed. 1970).
Thessoretary will generdly kegp docket sheats on which are recorded the type of investigation, the court's docket
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number (if any), the metters baing presented, the names of dl witnesses gopearing before thejury, together with remarksand
other data. The secretary will need the staff'shelpin maintaining the docket sheet. Prior to the gppearance of eech witness the
gaf should supply the secretary with the correctly Spdled name of the witnessfor recording on the docket shet 47/ The United
SaesAttorney's officewill befamiliar with the practicesin the district and the duties of the secretary necessary to conformto
theepractices Thesedutiesmust be explained to the secretary by ether the St or the United States Attorney's office

Thepradticein many digrictsreguiresthe secretary (or the $&f) to pick up the grand jury books (the docket sheets,
seoretary's notes etc.) each morning a the United Sates Attorney's office, return them a noon, pick them up again after lunch,
and return them a adjournment. The contents of the grand jury’'sbooks are highly confidentid and they are usudlly secured inthe
United States Attorney'sor the derk'sssfewhen nat in use by thejury. The s should ascartain what the practiceisin eech
paticular digrict.

Insomejuridictions asecretary issdected but paformsno duties; in other jurisdictions, asecréary isnot gopointed.

Inthesejurisdictions adeputy derk (or in some cases, theforgperson or the Government atorney)

47/ Inantitrugt investigations, the docket sheet often shows an entry such as United Satesv. Antitrust Maiter. If an
indictcment isreturned, "Antitrust Matter” isgricken, and the names of the defendants are liged where " Antitrust Mater”

previoudy gppeared.
checksthe attendance of thejurors prior to the morming sesson and sometimes prior to the afternoon sesson. No further check
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ismade of juror atendance. However, it isrecommended thet after evary bregk, the forgperson meke agtatement for the
record of how many jurorsare presant. Insofar asthe atendance of witnessesis concarned, the only recordswill bethe

Catificate of Attendance and Payment and thegrand jury transripts

4, Quorum and effet of ladk of quorum

Fed. R. Crim. P. 6(8) provides, in part, that the grand jury shdl congst of not lessthen 16 and no morethan 23

membas The Handbook for Federd Grand Jurarsates (page 10):

Sixtean of the 23 membersof the grand jury condtitute aguorum for thetransaction of busness: If fewer thanthis
number are presant, even for amoment, the procesdings of the grand jury must sop. Thisshowshow important it is
thet eech grand juror consdientioudy attend themedtings If agrand juror bdievesthet an emergancy prevantshis
atendance a the medting, he must promptly advisethe grand jury foreperson. If hisabsence will prevent thegrand

jury from acting, he should attend the medting.

Insum, agrand jury mugt have a leest 16 members (abare quorum) present. In the absence of agquorum, no
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busnessmay betransacted. At least 12 jurors must concur to return anindiciment 48/

5. Absnced grand jurors

a Excusngagradjuror

For avaridy of reasons such asillness vacaion or pressing persond or business problems 49 agrand juror may be
absent from somesessons. [n many didricts, the grand juror must natify the derk or the United States Attorney to be excused.
In other digricts the Government atorneys or the forgperson may excuseajuror on atemporary bess Indill other digricts
the request ismede to the forgperson who, in turn, communicates with the court.

Grand jurorsexpecting to be aosant should be encouraged to give as much advance warning as possble so that any
guorum problems can be anticipated. The g&f, in dose contact with the grand jurors, can expect to encounter many

problems, excuses, complaints etc., about the difficuity of

48/ Fed.R. Ciim. P. 6(f).
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49 Inoneindance, the court confronted an employer who thregtened to fire an employee because of her grand jury work.
Asareallt, theemployer withdrew from thet postion. Inancther indance, the court advised ajuror to inform her employer,
who objected to her savice, that the court viewed such ojectionswith difavor. She continued to sarve on thejury with no
further ogjectionsfrom her employer.

atending catain ses5ons. Grand jurars with dl duetact, should be discouraged from baing aosant exoept in extenuating

dreumdances The gt should request thet the derk kespiit advisad of any excusad aosences

b. Effectof dosence

Problemsaisewhen, inalengthy antitrugt invedigation, jurorsare absent from somegrand jury ssssons. Defense
counsd, s5zing theisue of the absanted am, often daim prgudice againg their dientsif they sugpect thet any aosenteejurars
concurred infinding anindiciment. Thus it has been contended that the absenteejurorsfailed to hear aUffident evidenceto

qudify tovate In United Satesex rd. McCann v. Thompson, 144 F.2d 604, 607 (2d Cir. 1944), Judge Learned Hand

rejected just Such acontention, and pointed out thet “[gincedl of the evidence addressed beforeagrand jury . . . isaimed a
proving guilt, the dxsance of somejurorsduring Some part of the hearingswill ordinarily merdy weeken the prosscution's case™
Thecourt further Sated, "'If whet the absentess actudly hear isenough to stisy them, therewould seem to be no resson why
they should not vote"50/

Whiletheaisence of ajuror or jurorsfrom afew sessonsshould nat invaideate an athewise vdid indiciment, it is

November 1991 (1¢ Ediition) 1-40



wiseto take precautionsto ensure the vdidity of theindiciment. Unlessthere are grong ressonsto the contrary, abosent grand

jurorsshould be asked to reed the transripts, with

50/ Seeds United Saesv. Leverage Funding Sys, Inc., 637 F.2d 645 (9th Cir. 1980), cart. denied, 452 U.S. 961
(1981).
accompanying exhibits; of those sessonsthat weremissad. Inaddition, dl transoripts and exhibits should be avalldbleto the

grand jurorswhen they findly vote on the proposed indictment.

6. Removd of agrandjuror:

authority to emeant

Fed. R. Crim. P. 6(g) dates in part:

At any timefor cause shown the court may excuse ajuror ether temporaily or parmanently, and inthe latter event

the court may impand another person in place of thejuror excused.

If itisdiscovered that agrand juror has aserious conflict of interest concarning the matter under invedtigation, the gaff
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and/or the United States Attorney can moveto excusethet grand juror for cause

Inaddition, grand jurorsmay die, becomeill, move out of thedidrict, or be excusad by the court from further sarvice
onaharddhipbass Itisagood practiceto supplement the grand jury by requesting the court to empand additiond grand jurors
when the number of grand jurors getsbd ow twenty.51/ At thispaint, legitimeate absences could thresten aquorum. The

procedurefor empanding such jurarsisthe same as previoudy described.

51/ Thispresupposestha dternate grand jurorswere nat origindly empanded. If they wereempanded, thederk, withthe
goprovd of the supervisang judge, should be requested to cdll the required number of dternates as may be necessary to kegp
thejury at full drength.

E. Recoddion

Rule6(e)(l) providesthat:

All procesdings, excgpt when the grand jury isddliberating or vating, shall be recorded stenographicaly or by an
dectronicrecording device. . .. Therecording or reporter’'snotes or any transoript prepared therefrom shdl remain
inthe cugtody or contral of the atorney for the government unless otherwise ordered by the court in aparticular

a2
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Prior to the adoption of therule, colloguy between Government atorneys and the grand jury was not routindy
recorded. Therule now requiresthat dl gatements mede by Government atormeys, aswdl asthe witnessesand grand jurors,
beforethe grand jury berecorded. Attorneys should never go off the record, even to discuss non-invedtigation rdated metters,
such aslunch schedules The practice has been, however, to order acompletetranstript only of actud witnesstestimony and
opening and dodng datements by Divison atorneys. Care should betaken, however, to record dl procssdingseven if
transriptsare ordered only for the above-lised matters. The untranscribed notes generdly remain in the custody of the court
reporter, but care should betaken that dl notes are presarved and available on regues, i.e, thet they areinthecontrd™ of the
Government &tormey.

Theddf should arangefor areporter to be present in advance of the grand jury sesson. Generdly, the United
SaesAttomney'safficeor the Divison fidd officewill havealist of acaredited reporters. Formsshould befilled out in advance
for payment of the reporter for attendance and transripts. Thiswill requiretheidentity and address of the reporter and his
federd identification number.

Thereporter should be svorn before the firgt sesson beginsand, in somejurisdictions, before each subssquent
sess0n begins. [n subssquent sessons any new reporter who has not been sivorn before that grand jury should be svorn.

Oathsfor reportersare genardly avalablefrom thegrand jury derk.
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F.  Limitaionson Grand Jury Power to Invedigae

1 What may afederd grand jury invedigete

A fedard grand jury may investigate any federd aimind offense committed within the digtrict, i.e,, withinthe
jurisdiction of thecourt 52/ A grand jury that cdlsawitnesswithout any purpose of obtaining evidence from him of any offense
committed, inwhaleor in pat, inthedigrict in which the grand jury isSitting exceadsits powers and any indictment based onthe
tetimony may bediamisssd 53/ Nevathdess Snce"the eventud scopeand direction of [the grand jury'g inquiiry isoften only

hezily percaved and tentativdy defined”, it must be dlowed "to pursue any leedswhich may be

52/ Hubner v. Tucker, 245 F.2d 35, 39 n.6 (%th Cir. 1957).

53/ Brownyv. United Sates, 245 F.2d 549, 554 (8th Cir. 1957).
uncovered."54/ For thesereasons the grand jury'sjurisdictionis not limited to the probeble reult of itsinquiry.55/ A witness

cannat chdlengetheright of agrand jury in onedidtrict to question him concerning eventsin ancther district 56/
A grand jury may investigate amatter with no defendant or aimind charge peaificadly inview.57/ The powersof

investigation of thegrand jury and its powersto obtain information are "nat to be limited narrowly by questions of propriety or
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forecagts of the probableresuilt of theinvestigation, or by doubtswhether any particular individud will be found properly subgject
toanaccusation of aime” This the Supreme Court paintsout, isnormdly "deve oped a the condusion of thegrand jury's
labors nat a thebeginning."58/ However, itisan abuse of the grand jury processto conduct agrand jury invedtigation with the
Dleintat of didting evidencefor aavil case59/ At such timeasthe Government dedidesto proosed only avilly, the grand jury

investigation should beterminated. 1tisdso improper to utilizeagrand jury for the sole or dominating purpose of

54/ United Stetesv. Doulin, 538 F.2d 466, 470 (2d Cir.), cart. denied, 420 U.S. 895 (1976); ssedso Urited Statesv.
Paxson, 861 F.2d 730, 733 (D.C. Cir. 1989).

55/ United Satesv. Paxson, 861 F.2d & 733.

56/ United Satesv. Girgenti, 197 F2d 218, 219 (3d Cir. 1952),

57/ United Siatesv. Smyth, 104 F. Supp. 283, 287 n.1 (N.D. C4d. 1952).
58 Blar v. United Sates, 250 U.S. 273, 282 (1919).

59 United Stesv. Procter & Gamble Co., 356 U.S. 677 (1958).
preparing an dreedy pending indiciment for trid .60/ However, aprosecutor may useevidence d trid that wasinddentdly

ganed fromagrand jury primaily investigating other aimesgl/

A grandjury may investigate matters previoudy invedtigated by anather grand jury.62/ Thisistrueevenif thefirs
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grandjury took adverseaction. Asdated in United Siatesv. Sedl, 238 F. Supp. 580, 583 (SD.N.Y . 1965):

Inany event, and assuming thefirgt and second grand jurieswerein complete disagreament, thiswould be no ground
for diamissal Snce adverse action by agrand jury doesnat ber or limit action, induding contrary action, by a

ubseuent grand jury. . ...

A grand jury may indict on hearsay and other evidence that would beinadmissbleat trid, or, for thet métter, evenon
the knowledge of the grand jurorsthemsdves 63/ The &t should teke care, however, to didt asmuch admissbleevidence as

possble

60/ United Satesv. Dardi, 330 F.2d 316, 336 (2d Cir.), cart. denied, 379 U.S. 845 (1964).

61/ SeelnreGrand Jury Procesdings, 814 F.2d 61 (1t Cir. 1987); In re Grand Jury Procsedings 632 F.2d 1033 (3d
Cir. 1980).

62/ United Statesv. Thompson, 251 U.S. 407 (1920); United Statesv. Sted, 238 F. Supp. 580, 583 (SD.N.Y . 1965);
InreBorden Co,, 75 F. Supp. 857, 863-64 (N.D. Ill. 1948).

63 Attsdourgh Alae Glass Co. v. United Siates, 360 U.S. 395 (1959).
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Higoricaly, the grand jury could present or indict. Presentment isthe processwhereby agrand jury initiatesan
indegpendent invedtigation and asksthat acharge be dravn to cover thefadtsif they condituteacrime. Sncethe grand jury may
presant, it may investigate independently of direction from the United Sates Attorney.64/ Presentment, however, isnow
obsoletein federd courts 65 Further, anindicdcment isinvaid if not Sgned by the Government atormey.66/

A grand jury may investigate vidlations of law, athough the evidence presented to it iswithout authority of the
Attorney Gengrd .67/ However, Antitrust Divigon atormeys must be authorized by the Assdant Attorney Generd to gopear

beforethe grand jury.68/

2. Limitationson the power to

investigate by digrict court

The court may issue subpoenas for tesimony and documentsand may exerdeits contempt powersto guarantee

compliance with such subpoenas. However, the court cannot unduly interfere with the essentid adtivities of

64/ United Siatesv. Smyth, 104 F. Supp. a 295.
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65 InreUnited Blec., Radio and Mach. Workers 111 F. Supp. 858, 863 n.13 (SD.N.Y. 1953).

66/ Fed. R. Crim. P. 7(c).

67/ Qullivanv. United Siates; 348 U.S. 170, 173 (1954).

68/ S=8B.2,upa
the grand jury nor encroach onthegrand jury's or the prosecutor'sprerogatives. 1n United Statesv. United States Didrict

Court, 238 F.2d 713 (4th Cir.), cart. denied, 352 U.S 981 (1957), the didtrict court refusad to permit the Government
atorneysto examine subpoenaed documents or transoripts outs de the presence of the grand jury or to summarize and digest
the evidencefor the grand jury, queshed a subpoena duces tecum on the grounds thet the grand jury could not demondirate
"maeidity”, ordered thegrand jury to ether indict or returnano hill (the grand jury desired further investigation), hdd thet the
Government atorneys could hdp prepare an indictiment, but only in the presance of the grand jury, and adjourned the grand jury
and refused the Govaernment'sreguest to cdll it back into sesson. On awrit of mandamus, the Fourth Circuit held, inter dia, thet
thelower court should reconvene the grand jury and permit it to continue the investigation, vacate orders quashing the
ubpoenasand limiting theright of Government counsd to recaive and use evidence before the grand jury, and permit
Government counsd to summerize and digest the evidence for the bendfit of thegrand jury.

Althoughthe grand jury isa"sovereign body,” the courts exerdse upervisory jurisdiction and may prevant gross

abusesof power. Thus, should the court object to acts of the grand jury, it may discharge the grand jury under the provisons of
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Fed. R. Crim. P. 6(g). Few casssexist showing the drcumstances which would compd acourt to dischargeagrand jury. As

dated in InreInvedigation of World Arrangements 107 F. Supp. 628, 629 (D.D.C. 1952):

Thiscourt pedficdly limitsitsdf to dismissal of agrand jury only wherethereisgood cause. Thecourt feds
thet grand juries should be congstently advisad of their power to act indegpendently ininvestigations and their dutty to
diligently inquireinto aimestrigblein the Didrict of Columbia. Nor should the court, without causg, interveneto

dischargeagrandjury to prevent anindicment.

Anantitrust grand jury, once empanded, hasdl the powers of any other grand jury and adigtrict court iswithout

authority to limit those powers by indructionsto the grand jurors on thelr being empanded or otherwise 69/

3. Power of grandjury limited by prosscutor

Fed. R. Crim. P. 7(C) provides in pat:
Theindicment or theinformation Shdl be aplain, condse and ddfinitewritten Satement of the essentid facts

condituting the offense charged. 1t Shdll beSgned by the dtomey for the govermment. . . . [Emphasssupplied]

November 1991 (1< Edition) [-49



Thegrandjury cannat indict without the Sgneture of the prosscutor. Asdated in United Statesv. Cox, 342 F.2d

167, 171 (5th Cir.), cart. denied, 381 U.S. 935 (1965)

69 SeelnreBorden Co., 75 F. Supp. 857, 859 (N.D. 111. 1948).
Therdeof thegrand jury isredricted to afinding asto whether or not thereis probable causeto bdievetha an

offense hasbeen committed. Thediscretionary power of the atorney for the United Satesin determining whether a
prosecution hdl be commenced or maintained may wel depend upon matters of policy whally goart fromany
guestion of probablecause. . . . It fallows asaninddent of the conditutiond sgparation of powers that the courtsare
nat to interfere with the free exerdse of the discretionary powers of the atorneys of the United Statesin thar control
ove aimind prosscutions: The provison of Rule 7, requiring theSgning of theindiciment by the attormey for the
government, isarecognition of the power of government counsd to permit or nat to permit the bringing of an
indictiment. If theatorney refusesto Sgn, ashe hasthe discretionary power of doing, we condudethet thereisno

vdidindicmert. ...

Althoughitiscommon practicefor the United States Attorney to Sgn theindictiment, anindicment isequaly vaid if
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ggned by aDivisonatorney. A grand jury cannat make accusations of individuds short of indiciment; it cannot issue reportsto
the public or ather branches of government. 70/’ This of course, isnot goplicableto spedd grand juriesempanded under the

provisonof 18U.SC. 88331, & s,

70/ SeelnreUnited Elec,, Redio and Mach. Workersof Am., 111 F. Supp. 858, 864, 869 (SD.N.Y . 1953).
4.  Wha oectionscan beraisedtothe

grand jury procesdiing and by whom

In generd, objections can beraisad to the adtivities of agrand jury insofer asthe attivities exceed or contravenethe
limitations of the grand jury'sjuridiction as st forth above. However, withesses gopearing beforeagrand jury genegrdly haveno
right to raise such ojections 71/ Witnesseshavethe sametestimonid privilegesthey would haveinany other aimind
procesding. However, thegrand jury's power to investigeteisnot limited to admissbletetimony. Asdaedin InreRedio

Carp. of America, 13FRD. 167, 170-71 (SD.N.Y . 1952):

Thegrand jury "isagrand inquest, abody with powers of investigaion and inquisition, the scope of whose
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inquiriesisnot to belimited narrowly by questions of propriety or forecagts of the probele result of theinvedtigation,
or by doubtswhether any paticular individua will befound properly subject to an accusdion of aime. . . .

[W]itnesses are not entitled to teke exception to the juridiction of the grand jury or the court over the particular

71/ Witnessesmay abject to dlegedy defective subpoenas on grounds of unreesonableness, burdensomeness ec. (See
Ch. 11l §F.) and toimproper dectronic survelllance (See Ch. IV 8§D 4.).
ubject-metter that isunder investigation. . .." [Citing Blair v. United Siates, 250 U.S. 273 (1919).] 72/

Ohjectionsto the soope or propriety of the grand jury proceedings are avalladle only to personsindicted by such

grandjury.

G. WhoMay bePresant - Rule 6(d)

1. Whomay bepresat

Fed. R. Crim. P. 6(d)) provides
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Who May BePresant. Attorneysfor the government, the witness under examination, interpreterswhen
nesded and, for the purpase of taking the evidence, asenogrgpher or aperaior of arecording device may be
presant whilethe grand jury isin sesson, but no person other then thejurors may be present whilethegrand jury is

Odiberating or voting.

Thisruledlowsatormneysfor the Government, the witness interpreters, and Senogrgphers or operators of recording
devicesto be presant during the grand jury sesson. Only the grand jurorsthemsdlves may be present during ddliberation or

voting.

72/ Seeds United Satesv. Girgenti, 197 F.2d 218, 219 (3d Cir. 1952) (witness nat entitled to chdlenge the authority of
the court or the grand jury, provided the grand jury has de facto exigence and organization).
Nat evary atorney working for thefederd establisment isaGovernment attorney within the meaning of Fed. R.

Crim. P. 6(d). Generdly, only Department of Judice atorneys and attorneysworking for the Department under agpecid
gopaintment qualify. 73/
Thewitnessisnat entitled to have counsd presant in the grand jury room. 74/ However, the Divison'sgenerd

practiceisto advise thewitnessthat he may leave the grand jury room to consult with counsd. 759/
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Somedigricts pamit theuse of grand jury "agents’; however, thispracticeisfraught with potentid problemsand is

discouraged inthe Antitrust Divison.

2. Thedffect of presence of unauthorized

paronsin grand jury room

In the padt, the presance of unauthorized personsin the grand jury room was often asuffident ground for dismissd of

anindicdment. 76/ However, the Supreme Court in Bank of Nova Scatiav. United Sates 487 U.S.

73 SeeFed. R.Crim. P. 54(c); Ch. 11 § C.1,; Inre Grand Jury Procsedings, 309 F.2d 440 (3d Cir. 1962) (FTC dtorney
not within Rule).

74/ Urited Siatesv. Cardllo, 413 F.2d 1306 (2d Gir.), cart. denied, 396 U.S. 958 (1969); Urited Statesv. Fitch, 472
F.2d 548 (9th Cir.), cart. denied, 412 U.S. 954 (1973).

759/ Such conaultations should nat be dlowed to unressonably disrupt theproceedings SeeCh. IV 8F.7.

76/ SeeUnited Satesv. Hanze, 177 F. 770 (2d Cir. 1910).
250 (1988), hdd that errarsin grand jury procsedings should nat be groundsfor dismissing anindiciment unlesssuch @rars

prgjudiced the defendants Asthe Court Sated & p. 256:
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[D]ismisA of theindicdment isgpproprigte only if it isestablished thet the vidlation subgtantialy influenced the
grandjury'sdedgontoindict or if thereis'grave doubt thet the dedsonto indict wasfree from the substantid

influence of such vidlations (aitations omitted).

The Supreme Court in Bank of Nova Soatia, among other things held that avidlaion of Rule6(d) by having two

agentsread prior tesimony in tandem was nat groundsfor dismissd inthet case

Anindicment will not be st asdefor meretechnicd vidationsof therule. Thus, when an atorney unconnected with
the proceedings accidentdly entered the grand jury room and remained there for severd secondsand wheretesimony wias
immediatdy opped before the grand jury, theindictment was not quashed 77/ Technicd intrusonsof unauthorized persons
should be nated on the record, together with the fact that no procesdings were conducted while those persons were presert, if

thisisindeed thecasa

77/ United Statesv. Reth, 406 F.2d 757 (6th Cir.), cart. denied, 394 U.S. 920 (1969); seeds0 United Satesv. Kahen &
Lessin Co,, 695 F.2d 1122, 1124 (%th Cir. 1982).
A vidation of Rue6(d) isremedied by aguilty verdict from aptit jury. 78/
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3. Efedof havingindigibleor

disgudified grand juror presant

Fed. R. Crim. P. 6(b)(2) provides

A mation to dismisstheindictment may be bassd on ogjectionsto thearay or onthelack of legd qudification
of anindividud jurar, if nat previoudy determined upon chdllenge. . .. Anindicment shall not bedismissed onthe
ground thet one or moremembears of the grand jury werenot legdlly qudified if it gopearsfrom the record kept
pursuant to subdivisgon (¢) of thisrulethet 12 or morejurors, after deducting the number not legdlly qudified,

concurred in finding theindictment.

Despite the dear languege of this Rule, defendants often attempt to use the presence of oneor moreindigible grand

jurarsinthejury room asgroundsfor amotionto dismissanindicciment. Such mationsare routindy denied by the courts 79/

The courts have examined, in camerg, the records
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78/ Urited Siatesv. Mecharik, 475 U.S. 66 (1986).

79 See United Satesv. Johngton, 685 F.2d 934 (5th Cir. 1982), cart. denied, 460 U.S. 1053 (1983).
reguired to be kept by the grand jury under Rule 6(C) and denied a6(b)(2) mation summarily, if the records disdosed thet the

number of jurors concurring (discounting thejurors chdlenged) tatded 12 or more 80/

H. BBl and Otha Assdance

Higaricdly, Antitrust Divison lavyers have done most of the Divison'sinvestigativework. Fromtimeto time, the
FBI wasasked to asag ddfs Inthelast severd years however, the Divison has gredtly expanded itsuse of outsde
investigators due primaily to the growth in aimind enforcement. The Divison now usssinvedigative egents more frequently a
fromawider variey of agendes Inthelad few years the Divison hasworked with egentsfrom the FBI, Department of
Agriculture, Department of Defense, Environmenta Protection Agency, Department of Housing and Urbben Devd opmert,
Department of Commerce, Faamer'sHome Adminidration, Generd Sarvices Adminidration, Department of Interior, U.S,

Pogd Sarvice, and Department of Trangportation.
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80 See eq., United Satesv. Anzdmo, 319 F. Supp. 1106, 1113 (E.D. La 1970); United Siatesv. Richter Concrete
Corp., 328 F. Supp. 1061, 1967 (SD. Ohio 1971).
1. Beditsof usng outddeinvesiogive resources

Usedf outdde agents has varied subdantidly from officeto office. Useof agents gppearsto have been mogt efective
wherethe agents have been mede, in effect, apart of theinvestigativeand trid daff. Theseagentssavegrand jury and trid
SUbpoenas, execute search warrants interview witnesses review and andyze documents, prepare chartsand exhibits and
testify beforethe grand jury and & trid .81/ Thar tedimony hasranged from expeart tesimony on technicd questions suchas
handwriting andyss to tesimony beforethe grand jury providing background or Satidicd deta, to grand jury tetimony
recounting Satements by cooperaing witnesses

Usedf investigative agents has been most bendficid inlocd or regiond price-fixing or bicHigging investigaionswhere
there aremorethan afew potentid witnessssand/or targets, where the offenseisrdativdy sraightforward, and wherean agent
can eadly beincorporated into adaff. Perhapsthar grestest bendfitissmply theavallability of additiond invedigetory resources.
Agentscan dso bring with them gpedd invedigatory expatise Whilethere have been concerns expressed that agents may nat
be efectiveintarogatorsin antitrust congpiracy cases infadt, antitrust congpiracies are no more complex than other white collar

andlor congpiracy aimes. Also, modt egentsarelikdy to bemoreversed ingenard
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81/ Disdosureof grand jury materidsto Government agents o thet they may assst the Govaernment atormey'sin the conduct
of_ aimind invedigationsisauthorized by Rule 6(€)(3)(A)(ii). SeeCh. Il § D. and United Satesv. Lartey, 716 F.2d 955 (2d
Sm:arrl(;ﬁ)m techniguesthan many Divison attorneys. The necessary expertisein antitrust law, Divison practicesand palides,
and thefactsof aparticular investigation can be communicated intraning sessons or discussonsa the outsat of theinvestigation

Other bendfitsindude (1) theknowledge of Office of Ingpector Generd (OIG) agents of thefederd programs
administered by their agendees; (2) technicd asistance, eq., consensud phonemonitors, hendwriting andysis (3) anelyssof
largeamounts of deta; (4) conduct of alarge number of interviewsin ashort period of time (5) prompt and accurate sarvice of
ubpoenas, and (6) locd presencefor didant attorneys

Also, agents have proven paticularly effective a presanting beckground or datistica tesimony to grand juriesand &
trid. Thiscanindudesummariesof intersale commerce evidence, agenerd destription of anindustry or bidding practicesintha
indudry, or andyssof sdidicd daasuch aspriang or despatans Useof agentsto put such evidence beforethe grand jury,
rather then putting it in piecemed through anumber of indudry witnesses can result in adearer presantation of theevidenceand

abtantid svingsof grand jury and trid time
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2.  Procadurefor obtaining outddeinvesiodive hdp

a Bladgdance

Proceduresfor obtaining assgancevary from agency to agency. FBI asssanceisdill themod widdy avalableand
may beobtainedinany aimind invesigaion. Authorization for FBI asssanceisobtained by preparing amemo fromthe
Assdant Attorney Genard to the Director of the FBI, describing the investigetion and the nature of the assitance reguired 82/
Whenever possble, it is preferable to have aspedific case agant or agents assigned to theinvestigation to carry out dl necessary
dutiesrather then obtaining asssance only for one or two Soedifictasks Having acase agent or egentsassgned dlowsfull use
to be made of an agant'sills and Ao cregtes abetter working rdationship by permitting the agent to befully integrated into the
g4f.

One spedific limitation on the asssance provided by FBI agentsisthat FBI agents generdlly havealimited
geogrgphic areain which they can cary out invedtigative attivities: Thus, for an investigation with awide geogrgphic soope, the
logigics of getting agentsinvolved from numerousjurisdicions and kegping them adequiately informed of the neture and progres
of theinvestigaion may outweigh the bendfitsto be obtained from thelr assdance

Although gpprova must be obtained from Waghington FBI heedquarters prior to an agent becoming involved inthe
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investigation, it isoften ussful to contact the gopropriatelocd officg(s) to introduce onesdf and advise that areguest for assstana:
isbeng made Then the Washington authorization will not cometo the office out of the blue and agood working rdaionship

can beindituted from the outset. Such contact can do result in an earlier initiation of asagance

82/ See ATD Manud 111-8 for more detalled informetion regarding the request for assgance
b. OlGassdaxce

Assgancefrom an Ingpector Genard's dfficeislimited to investigationsinvolving subjject matterswithin thejurisdictior
of thet agency. Thereisonevery important exception. Agentsfromthe U.S Podd Savice haveardaivdy broad juridiction.
They may investigate any vidaion invalving theuse of theU.S malls Thus, if mall fraud chargesmay resulit fromean
investigation, asssance may be sought from the pogtd ingoectors

Assgancefrom an OlGs office generdly may bearanged through contact betwween the section or office chief and
the heed of theregiond OIG dffice or the OIG Washington heedquarters: No higher gpprovasaerequired. OIG agents
generdly have more geogrgphic flexibility then FBI agents At aminimum, they can travd throughout aseverd dateregion and

often cantravd nationwide
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3. Opediond suggedions

When working with an agant, severd condderaions should bekept in mind. While assgned to your invedigation, an
agat, in éffet, sarvestwo meders-- the Antitrust Divison and hisown suparvisors: Allocation of timeto the antitrust
investigation can become anissue between the two agendes and areatered difficultiesfor theagent. Much of thiscanbe
avoided by up-front discussonsof the scope of our investigation, the length of timeit is expected to teke, and the commitment of
time nesded from theagant. Again, kegpin mind thet invalving the agent fully inthe investigation asa gt member crestesa
better working rdationship, better agent morae, and more productive use of the agent'stime.

Itisimportant at the outset of theinvestigation to inform the agent of Antitrust Divison practicesand polidesthat may
&fect theinvestigetion. Theagent must understand thet all Srategic dedsons must ultimately be mede by Divison atomeys in
conaultation, where necessary, with their Washington superiors: Such decisons induding whom toimmunize, whet
representations can be made to witnesses, decisonsto prosecute, and pleaagreaments can and should be discussed with the
agent but those dedsons must rest with Divison etomeys

Orefind paint to kegp in mind in working with egentsisthat they may nat befully familiar with the requirements of
Fed. R. Crim. P. 6(€). Beforean agent hasany contact with the grand jury or grand jury materids you should provide him with

acomplete briefing on grand jury secrecy requirements. The agent must undergtand thet any grand jury materidsrecalved must
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be usd only to assg inthe crimind investigation. They may not be usad for any avil purpose83/

I. CHECKLIST Before Condudting Fird Grand Jury SesSon

1. Approvd from Assgant Attormey Generd.

83/ United Satesv. SdIsEngg Inc., 463 U.S 418 (1983); s=eCh. |1 88 C. and D., infra
2. Isuanceandfiling of lettersof authority.

3. Confaencewith U.S Attorney, Hdd Office Chief.
4.  Conferencewith Judge
5. Empanding.
a  Checkfor conflict of interestsand disqudify progpectivejurorsas may be gppropricte
6.  Impounding Ordker.
7. HleRue6(e ddosurefam.

8.  Issuanceof subpoenas ducestecum
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10.

11.

Scheduling of fird sessonwith grand jury derk.

| ssuance of testamentary Subpoenaswhere subdantive withessesare to be called.

Swearingin of court reporter & fird sesson.

Check for quorum at firgt sesson.

a Noteontherecord that thereisagquorum and that no unauthorized personsare presant.

Introduce atorneys and inform grand jurors of basic antitrust law and neture of investigation.

CHECKLIST Before Conducting Subssguent Sessons

Schedule upcoming sessonwith derk a least one month in advance - meke surederk natifiesgrandjurors;
meke room arrangements

Arrangefor and natify court reporter.

| ssue testamentary subpoenas and arangefor srvice

Request immunity, where gopropriate, & least two weeksprior to dete of sesson.

a  Prepaeimmunity goplicationsand ordersand arangefor submisson to judge when goprovd ad

desrance areobtaned.
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5 Sdedt documentsto beused asgrand jury exhibits

6. Prepaequetions
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